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Schafer Law Firm
950 Pacific Ave., Suite 1050

P.O. Box 1134, Tacoma, WA 98401
(253) 383-2167   Fax: 572-7220

BEFORE THE DISCIPLINARY BOARD OF THE
WASHINGTON STATE BAR ASSOCIATION

In re 

DOUGLAS SCHAFER,

Lawyer (Bar No. 8652).

Public No. 00#00031

RESPONDENT’S MOTION PER RLD
6.8 THAT CHAIRPERSON MODIFY
REQUIREMENTS TO PERMIT
SUPPLEMENTATION OF RECORD

Pursuant to RLD 6.8, I, Respondent Doug Schafer, move that the Chairperson of

the Disciplinary Board permit me to supplement the record—specifically the “bar file

documents,” as that phrase appears in RLD 7.5(b)(7)—with this Motion and the attached

pages taken from the disciplinary hearing transcript from In re Michael A. McKean, WSBA

No. 4438, Public No. 00046 (hereafter “the McKean case”). RLD 6.8 permits the

Chairperson to modify any requirements to achieve fairness. Because the Disciplinary

Board members have been reviewing the McKean case (including the attached transcript

pages) since its meeting on January 12, 2001, simultaneously with their review of my

disciplinary case, and because the attached pages refute the false picture that Disciplinary

Counsel Christine Gray sought to portray through the misleading testimony of lawyer

Philip R. Sloan, fairness requires that the record available for Supreme Court review

include these transcript pages.

Disciplinary Counsel Gray at my hearing in July 2000 presented testimony by lawyer

Philip R. Sloan claiming that the impact upon former banker William L. Hamilton of my

1996 disclosure of his 1992 comments was to destroy him, to cause him to be shunned, to

have broken his health, to have changed him from an extrovert to a recluse. TR 169–71. 

Ms. Gray emphasized my alleged “destruction” of Hamilton in her closing argument (TR

1078) and in her Bar Association’s Counterstatement in Support of Hearing Officer’s
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Decision (BF 125, page 23).

But, the transcript from the McKean case indicates, through sworn testimony of

felon McKean at his disciplinary hearing in June of 2000, that federal investigators and

prosecutors had by then been investigating William L. Hamilton for seven years, having

“gone through every relative, every business, every, every, every, every, everything ....” Page

695.  McKean testified that the federal law enforcement authorities’ primary target was

Hamilton and the bank that he controlled, and that “those people still have the cloud

hanging over their heads.” Pages 192 , 194, and 687.  In McKean’s disciplinary hearing,

federal special agent Denise Stone refused to testify as to certain information based upon

Rule 6(e) of the Fed. Rules of Criminal Procedure (barring disclosure of matters occurring

before a grand jury), and WSBA Special District Counsel Richard Clinton reported that

Assistant U.S. Attorney Kurt Hermanns had told him that the grand jury investigation was

still ongoing. Page 181. McKean testified that two Assistant U.S. Attorneys had told him

that if he did not plead guilty (which he did in March, 1998), they would continue

investigating until the limitations period was about to expire before charging and trying

him. Page 20. Special Agent Denise Stone’s affidavit of October 1996 detailing unlawful

activities of Hamilton and McKean since the early 1980’s is part of Exhibit D-12

(particularly affidavit paragraphs 70–81) that was admitted in my hearing along with Exhibit

D-13, also relating to  Hamilton and McKean.

If William Hamilton has been “destroyed,” it is due to his having been the primary

target of a probing seven-year federal law enforcement and grand jury investigation that still

in ongoing and was unrelated to any allegedly improper disclosure in 1996 by me. McKean

refers repeatedly (e.g., Page 192) to Hamilton’s lawyer, C. James Frush, a white-collar

criminal defense lawyer with Gordon, Thomas, Honeywell, Malanca, Peterson & Daheim,

P.L.L.C.  (the law firm of Disciplinary Board member Terry L. Brink).

I am mindful of RLD 6.5(b) which bars the Disciplinary Board from considering
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evidence not before the hearing officer in a case. But because the members of the Board, if

faithfully fulfilling their responsibilities, will have read the transcript from the McKean case,

it would be humanly impossible for them to purge its information from their minds while

they are simultaneously considering my case. Because that information, as reflected in the

attached transcript pages, is materially relevant to my case, in fairness it must be part of the

record, as a bar file document, available for the members of the Washington Supreme

Court to review under RLD 7.5(b)(7).

Thank you for considering this request.

March 22, 2001
Douglas A. Schafer, WSBA 8652

Attachments:

McKean case hearing transcript pages 1, 20, 181, 192–94, 687–88, and 695.

Certificate of Mailing

I certify that simultaneously with my mailing of the original of this document to the
Clerk of the Disciplinary Board, I am mailing by first class copies of it to Disciplinary
Counsel Christine E. Gray and my co-counsel Shawn T. Newman and Donald H. Mullins
at their office addresses of record in this proceeding.

March 22, 2001
Douglas A. Schafer, WSBA 8652
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Yckeah tesf , '#y; f ig  

A1 l e n  pounded me on t h e  head enough t o  f i n a l l y  convince 

me t h a t  my op t i ons  were t o  pay h im $300,000 and go t o  

t r i a l  , a t  which case, t e c h n i c a l l y  on a number o f  these 

issues I would l o s e .  Whether I had taken anybody's 

money o r  n o t ,  I would l o s e .  If I d i d  t h a t  and l o s t ,  

t h e  penal t i e s  f o r  going t o  t r i a l  would be cons iderab ly  

more than t h e  p e n a l t y  f o r  p l e a d i n g  g u i l t y  because they 

o f f e r e d  such a - -  they have such g r e a t  d i s c r e t i o n  i n  

t h e  federa l  system. The penal t i e s  a re  so l a r g e ,  even 

though t h e y ' r e  r a r e l y  enforced on anybody, But they  

can scare you t o  death w i t h  t h e  s i z e  o f  t h e  p e n a l t y , .  so 

you are  h e a v i l y  induced t o  cop a p l e a .  

And so t h e  f i n a n c i a l  came o u t  even-steven. D i d  I 

want t o  pay David $300,000 o r  d i d  I want t o  pay t h e  

government $300,000? 

1- The o t h e r  cho ice ,  as presented t o  me by t h e  two 

I A s s i s t a n t  U . S .  A t to rneys ,  was i f  I chose n o t  t o  p lead 

P g u i l t y ,  t h e  i n v e s t i g a t i o n  would go on another  two 

years.  I cou ld  cont inue t o  l i v e  i n  t h i s  wonderful  

l imbo t h a t  i s  a fede ra l  i n v e s t i g a t i o n .  A t  t h a t  t i m e ,  I L 
would then go t o  t r i a l .  I f  I won, hooray; i f  I l o s t ,  

I ' d  be worse o f f  by f a r  than i f  I took  t h e  g u i l t y  p lea .  

A l s o ,  as they  p u t  i t  t o  me, by t h e  t i m e  they  g o t  

done w i t h  t h e  i n v e s t i g a t i o n  , everybody e l s e  they  
- 

in tended t o  i n d i c t ,  which was a l o n g  1 i s t  o f  people - -  
- 

5 - * 

20 
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i n  c o u r t .  

MR. CLINTON: We're t r y i n g  t o  he1 p 

t h e  - -  

THE HEARING EXAMINER: Okay, yeah, 

yeah. I t ' s  h e l p i n g  - -  

THE WITNESS: We l l ,  we had - -  okay. 

Wi th  respec t  t o  t h a t ,  I know t h a t  as i t  p e r t a i n s  t o  

Count No. 4 - -  
THE HEARING EXAMINER: A t t o r n e y  

fees . ~ & r 4  ( J p c l i f  djehf D Q ~ ~ Q  5Ahe 
THE WITNESS' - -  t h e  f a l s e  a t t o r n e y  

i nvoi  ces , t h a t  a t  1 east  approx i  mate1 y $77,000 was 

f a l s e .  Okay, a t  l e a s t  t h a t .  And I am n o t  a t  l i b e r t y  

t o  d iscuss t h e  r e s t  o f  how t h e  l o s s  and t h e  - -  you 

know, t h e  l o s s  t o  t h e  government f i g u r e s  was d e r i v e d .  

THE HEARING EXAMINER: I s  t h a t  t h a t  

6 (e)  s t u f f ?  I mean, I - -  

THE NITNESS: Yes. I would 

recommend t h a t  you speak w i t h  Kurt Hermann, t h e  

A s s i s t a n t  U.S. A t to rney .  +<;a[ 3;sfii;ef Couhse I 
MR. CLINTON: We1 1 , I t a l k e d  t o  

Hermann, and he s a i d  t h e r e ' s  s t i l l  ongoing 
- - - ~- 

i n v e s t i g a t i o n  under t h e  grand j u r y .  "You ' re  go ing  t o  
h 

have t o  f i l e  mot ions.  We're go ing  t o  f i g h t  i t .  I t ' s  

go ing t o  go t o  Washington, D.C.  And y o u ' r e "  - -  

181 
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because a f t e r  I got  t o  Sher idan,  I was asked through my 

a t t o r n e y  by an a t t o r n e y  f o r  t h e  bank, Cyrus Vance, and 

t h e  a t t o r n e y  f o r  B i l l  Hami l ton p e r s o n a l l y ,  J i m  Frush, - _I 
F / 

i f  I would be w i l l i n g  t o  t a l k  c a n d i d l y  about those 

checks t h a t  W i l l i a m  Hamil ton had g i v e n  me t h a t  a r e  t h e  

sub jec t  o f  E x h i b i t  - -  

THE HEARING EXAMINER: Count 5 .  I s  

t h a t  Count 5? No. 

MR. McKEAN: The $2,930 check. 

THE HEARING EXAMINER: R i g h t .  

T h a t ' s  Count 5 .  

MR. McKEAN: I s a i d  yes,  I would be 

more than w i  11 i n g  t o  t a l k  c a n d i d l y  about t h a t  because 

the  government was t r y i n g  t o  cons t rue  t h a t  as a p a y o f f  

t o  me, a p a y o f f ,  and I d i d n ' t  understand t h a t  a t  t h e  

t ime.  

But t h e  purpose o f  my P lea  Agreement and t h e  

purpose o f  t h e  i n t e n t  t o  de f raud  t h e  Department o f  

A g r i c u l t u r e  as t o  t h e  bank payments t o  me f rom Western 

Community Bank was, I d i d  n o t  know a t  t h e  t i m e  I p l e d  

g u i l t y ,  c l e a r l y  t o  use those s tatements t o  compel me t o  

make statements aga ins t  Western Community Bank, which 

i s  who they  r e a l l y  wanted t o  i n d i c t ,  i t  t u r n s  o u t ,  more 

than me, and W i l l i a m  Hamil t o n .  And those people s t i l l  - 7 

have t h e  c loud hanging over  t h e i r  heads. - - 

192 
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And a1 1 through t h e  p l e a  n e g o t i a t i o n s ,  what I was 

t o l d  over and over again i s ,  "Give us a bank, g i v e  us a 

sawmi 11 , g i v e  us a bark  and c h i p p i n g  p l a n t ,  g i v e  us 

something l i k e  t h a t "  - -  

THE COURT REPORTER: I ' m  s o r r y .  

You need t o  slow down. 

MR. McKEAN: Oh, okay. 

What I was t o l d  through t h e  n e g o t i a t i o n s  was, "Give 

us a bank, a sawmi 11 , a bark  and ch ipp ing  p l a n t ,  and 

you w i  11 g e t  p roba t ion .  " And t h a t  was what I was t o l d  

a l l  t h e  way a long.  And no th ing  t h a t  I cou ld  say about 

those people t r u t h f u l l y  gave them what they  wanted. 

The Plea Agreement c l e a r l y  i s  s t r u c t u r e d  as a way t o  

have me, i n  e f f e c t ,  saying - -  

THE HEARING EXAMINER: We1 1 , 

l i s t e n  - -  

MR. McKEAN: - - now t h a t  I l o o k  a t  

i t  - -  and I o n l y  know t h a t  because s ince  I ' v e  g o t t e n  

o u t ,  I ' v e  had t o  have t h e  meetings w i t h  Frush t o  - -  - 
THE HEARING EXAMINER: We1 1 , I ' m  

s o r r y ,  b u t  I understand what y o u ' r e  saying. A l l  r i g h t ?  

They wanted you t o  r o l l  on these o t h e r  guys - -  - 
MR. McKEAN: Sure. - 
THE HEARING EXAMINER: - -  and i n  

r e t u r n  f o r  your r o l l i n g  on them, you e i t h e r  g e t  one o f  

193 
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these 5K someth ing-or -o ther  depar tu res ,  o r  y o u ' d  ge t  a  

b e t t e r  dea l .  

MR. McKEAN: R i g h t .  

THE HEARING EXAMINER: And you were 

u n w i l l i n g  t o  say t h a t  these - -  as I understand i t ,  

these o t h e r  guys were i nvo l ved .  L i k e ,  f o r  example, 

B i l l  Ore1 1  knew t h a t  you were subrni t t i n g  fa1 se 

i nvo i ces .  And a t  t h e  t ime  - - 
MR. McKEAN: They knew t h a t .  They 

d i d n ' t  care  about him. ey wanted B i l l  Hamil t 

THE HEARING EXAMINER: Okay. 

Whatever they  wanted, whatever i t  was, you c o u l d n ' t  - -  

maybe you c o u l d n ' t  g i v e  them t o  them o r  you were 

u n w i l l i n g  t o .  But t h a t ' s  s imp ly  n o t  t o  me - -  
MR. McKEAN: I t ' s  n o t  re1  evant - - 

THE HEARING EXAMINER: I t ' s  n o t  

re levan t  as f a r  as I can t e l l ,  f rom t h e  p e r s p e c t i v e  o f  

t h e  d e c i s i o n  I have t o  make - -  

MR. McKEAN: Okay. 

THE HEARING EXAMINER: - -  t h a t  you 

were a  s tand-up guy and e i t h e r  d i d n ' t  s n i t c h  somebody 

o f f ,  okay, and you took t h e  lumps f o r  what you d i d  and 

you w e r e n ' t  go ing t o  s n i t c h  of f  your  c o - c o n s p i r a t o r s ,  

o r  you c o u l d n ' t .  I t  doesn ' t  m a t t e r .  

MR. McKEAN: R i g h t .  And I 'm n o t  - - 

194 
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MR. McKEAN: Never t o  t h i s  day have 

g o t t e n  c r e d i t  f o r  payment - -  

THE HEARING EXAMINER: I 

understand. Okay. So p a r t  o f  t h i s  you agree w i t h  and 

p a r t  o f  t h i s  you d o n ' t .  

MR. McKEAN: R i g h t .  

THE HEARING EXAMINER: Okay. What 

was t h e  - -  

MR. McKEAN: The reason, t h e  very  

reason t h a t  was i n  t h e r e  - -  and I know t h a t  f rom 

t a l k i n g  t o  Jim Frush who's w i t h  - -  whatever t h e  name.of - 
t h e  a t t o r n e y  was t h a t  handled t h e  r e s o l u t i o n  document 

f o r  Hamil ton and I .  Benson. J i m  F rush ' s  a t t o r n e y  was 

t h e r e ,  and Frush t e l l s  me, and I c e r t a i n l y  be1 i e v e  i t ,  

l o o k i n g  back a t  i t ,  t h a t  t h e  v e r y  reason t h e y  wanted 

t h i s  p l e a  on t h a t  d o l l a r  amount i s  because i t  t i e d  

Hami 1 t o n  t o  maki ng payments - - i 11 e g a l l  y conceal ed 

payments t o  me. They w e r e n ' t  concealed i n  t h e  l e a s t ,  

and thank God B i l l ' s  got  documents w i t h  Frush t h a t  show 

t h a t .  What they - -  
THE HEARING EXAMINER: Okay. 

L e t ' s  - -  

MR. CLINTON: T h i s  i s  a d i r e c t  

a t t a c k  on - -  

THE HEARING EXAMINER: Okay. I 
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know. 

(S i  mu1 taneous t a l  k i  ng . ) 

MR. McKEAN: T h a t ' s  n o t  i n  my 

defense. T h a t ' s  i n  Hami l ton 's  defense. - 
(Simul taneous t a l  k i n g .  ) 

n o t  me. a 
MR. McKEAN: y were a f t e r  h im, 

THE HEARING EXAMINER: Wai t .  They 

were - -  I ' m  s o r r y .  You seem t o  be saying i t  wasn ' t  

concealed. I n  some respect  i t  was concealed because 

t h e  $2,930 check was n o t  made o u t  t o  you, 

MR. McKEAN: R i g h t .  

THE HEARING EXAMINER: And i t  d i d  

n o t  s t a t e  t h a t  t h e  source was a c t u a l l y  Hami l ton.  

MR. McKEAN: R igh t .  

THE HEARING EXAMINER: Okay. So 

some o f  i t  was concealed. 

MR. McKEAN: The check i s  f rom h i s  

account.  

THE HEARING EXAMINER: R i g h t  . 
Now, I t h i n k  I go t  t h i s  s t r a i g h t .  

Now, l e t  me g e t  t o  something. M r .  McKean, I ' m  

going t o  t h i n k  about t h i s ,  b u t  I r e a l l y  d o n ' t  be1 i e v e  
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my i n t e n t i o n  i s  t o  say,  you know, t h e r e  are a  l o t  o f  

m i  t i g a t i n g  f a c t o r s  i n  your case. I mean, I d o n ' t  see 

i t  as m i t i g a t i n g  t h a t  o t h e r  people were n o t  prosecuted. 

I t ' s  - -  i t  may be t h a t  t hey  a r e  n o t  p rosecu t ing  them 

because t h e  case aga ins t  them may be even tougher than 

t h e  case aga ins t  you, and they  f e e l  t h a t  they  c a n ' t  

make t h e  case. As your former a t t o r n e y ,  M r .  Hershman 

i n d i c a t e d ,  when t h i s  t h i n g  s t a r t e d  - -  
MR. McKEAN: Oh, I t h i n k  t h a t ' s  

t r u e .  

THE HEARING EXAMINER: - -  and they 

came a f t e r  you, they  thought t h e r e  was go ing  t o  be a  

l o t  more. I ns tead ,  they found a l o t  l e s s .  And where 

they  thought  you had a c t u a l l y  g o t t e n  money t h a t  you 

s h o u l d n ' t  have go t ten ,  they d i d n ' t  f i n d  i t .  But they  

found - -  w e l l ,  t hey  found enough t h a t  you f i n d  y o u r s e l f  

here today.  You went t o  p r i s o n .  

MR. McKEAN: If t h e r e ' s  one 

compla in t  I have about what I ' v e  seen, i t  i s  n o t  r e a l l y  

d i r e c t e d  a t  my case. I t  r e a l l y  i s  more d i r e c t e d  a t  

what I ' v e  seen Hamil ton go th rough,  because - h e ' s  been - - w 4 - 
i n v e s t i g a t e d  now f o r  seven years ,  I t h i n k .  They have - . - 

gone through every re1 a t i v e ,  every bus i  ness , eve ry ,  - - 
every,  every,  every ,  eve ry th ing  and s t i l l  have come up 

w i t h  no th ing .  And t h a t ' s  a  l o n g  t i m e  - -  I mean, wha t ' s  
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